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The City of Menlo Park is conducting the second annual review of the property owner’s
good faith compliance with the terms of the Development Agreement for the Menlo
Gateway (Bohannon Hotel & Office) project on nine properties addressed 100 to 190
Independence Drive (Independence Site) and 101 to 155 Constitution Drive

(Constitution Site).

BACKGROUND

In June 2010, the City Council voted to approve the Menlo Gateway project, subject to
voter approval of a ballot measure for the November 2, 2010 general election. The
voters approved Measure T, and the project approvals became effective with the
certification of the election results on December 7, 2010.
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The project involved General Plan and Zoning Ordinance Amendments and a number
of other approvals, including a Development Agreement, to allow the construction of an
office, research and development (R&D), hotel, and health club development on two
sites (referred to as the Independence Site and Constitution Site) located between US
101 and Bayfront Expressway adjacent to the Marsh Road interchange. The following
table summarizes some of the key features of the project on approximately 15.9 acres:

Constitution Site | Independence Site

Land Use (Closest to SR 84) (Closest to US 101) Total

Office/R&D 494,699 s.f 200,000 s.f. 694,699 s.f.

Hotel n/a 173,436 s.f./ 173,436 s.f./
230 rooms 230 rooms

Health Club n/a 68,964 s.f. 68,964 s.f.

Café/Restaurant n/a 4,285 s.f. 4,285 s.f.

Total 494,699 s.f. 446,685 s.f. 941,384 s.f.

The Planning Commission considered the first annual review on December 5, 2011,
and found that the property owner had complied in good faith with the terms and
conditions of the Development Agreement.

ANALYSIS

A Development Agreement is a legally binding contract between the City of Menlo Park
and a project sponsor that delineates the terms and conditions of a proposed
development project. A Development Agreement allows a project sponsor to secure
vested rights, and it allows the City to secure certain benefits. Development
Agreements are enabled by California Government Code Sections 6584-65869.5. The
City Council adopted Resolution No. 4159 in January 1990, establishing the procedures
and requirements for the consideration of Development Agreements.

Development Agreements are commonly used for land use developments which are
implemented in phases over a long period of time. Development Agreements provide
assurances to both the applicant and the City that the terms of the agreement will be in
force until the completion of the project, and they are legally binding on each party.

State Planning law requires periodic review at least every 12 months to determine
compliance with the terms of the agreement. City Council Resolution No. 4159 calls for
the Planning Commission to conduct a public hearing at which the property owner must
demonstrate good faith compliance with the terms of the agreement. The Planning
Commission is to determine, upon the basis of substantial evidence, whether or not the
property owner has, for the period under review, complied in good faith with the terms
and conditions of the Agreement. The decision of the Planning Commission is final,
unless it is appealed to the City Council.

The approved and recorded Development Agreement is included as Attachment C.
Section 7.1 of the Development Agreement sets forth the requirement of the Annual
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Review as follows:

The City shall, at least every twelve (12) months during the term of this
Agreement, review the extent of Owner’s good faith compliance with the terms of
this Agreement pursuant to Government Code 8§ 65865.1 and Resolution No.
4159. Notice of such annual review shall be provided by the Director to Owner
not less than thirty (30) days prior to the date of the hearing by the Planning
Commission on Owner’s good faith compliance with this Agreement and shall to
the extent required by law include the statement that any review may result in
amendment or termination of this Agreement. A finding by City of good faith
compliance by Owner with the terms of Agreement shall conclusively determine
the issue up to and including the date of such review.

Government Code 8 65865.1 reads as follows:

Procedures established pursuant to Section 65865 shall include provisions
requiring periodic review at least every 12 months, at which time the applicant, or
successor in interest thereto, shall be required to demonstrate good faith
compliance with the terms of the agreement. If, as a result of such periodic
review, the local agency finds and determines, on the basis of substantial
evidence, that the applicant or successor in interest thereto has not complied in
good faith with terms or conditions of the agreement, the local agency may
terminate or modify the agreement.

Section 2 of the Menlo Gateway Development Agreement identifies the term for
retaining development rights. The initial term of the Development Agreement is five
years from the effective date. By the fifth year of the agreement, the applicant either
needs to make a complete building permit submittal, which would likely cost hundreds
of thousands of dollars to prepare the necessary documents or pay a fee to the City in
the amount of $300,000 for a two year extension, with the ability to get a third year if a
complete building permit submittal is made by the end of the second year, i.e. year
seven. If submittal for building permits was made by the fifth year, then there would be
an automatic three year extension of the Development Agreement. To keep the
Development Agreement active, the applicant needs to obtain a building permit and
start construction by the end of the eighth year. Once construction starts on the
Independence (Hotel) phase, then the applicant would have until the 15" year from the
effective date to start construction on the first office building on the Constitution phase.
Upon starting construction on the first Constitution office building, the applicant would
have an additional five years (i.e., 20 years from the effective date) to start construction
of the second Constitution office building.

Section 3.2 of the Menlo Gateway Development Agreement outlines the project
phasing. This section requires the construction of the hotel to occur prior to or
concurrently with the construction of any of the office buildings. In addition, the hotel
construction needs to make substantial progress prior to completion of any of the office
buildings.
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The Bohannon Development Company has submitted a letter (Attachment D) to
demonstrate its good faith effort to comply with the provisions of the Development
Agreement. The letter includes a description of the efforts made to date, the state of
the office market, and the state of the hotel market and financing opportunities.

ENVIRONMENTAL REVIEW

On June 15, 2010, the City Council adopted findings in accordance with the California
Environmental Quality Act and certified the Environmental Impact Report prepared for
the project.

RECOMMENDATION

Staff recommends that the Planning Commission find and determine upon the basis of
substantial evidence that the property owner has, for the period between December
2011 and December 2012 complied in good faith with the terms and conditions of the
Development Agreement.

Justin Murphy Arlinda Heineck
Development Services Manager Community Development Director
Report Author

PUBLIC NOTICE

Public notification consisted of publishing a legal notice in the local newspaper and
notification by mail of all property owners and occupants within 300-foot radius of the
subject property. Planning Commission action will be effective after 15 days unless the
action is appealed to the City Council, in which case the outcome of the application
shall be determined by the City Council.

ATTACHMENTS

A. Location Map

B. City Council Resolution No. 4159

C. Development Agreement between the City of Menlo Park and Bohannon
Development Company

D. Letter from Bohannon Development Company, dated November 21, 2012
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http://service.govdelivery.com/docs/CAMENLO/CAMENLO_92/CAMENLO_92_20111205_030000_en.pdf
http://service.govdelivery.com/docs/CAMENLO/CAMENLO_92/CAMENLO_92_20111205_040000_en.pdf
http://service.govdelivery.com/docs/CAMENLO/CAMENLO_92/CAMENLO_92_20111205_050000_en.pdf
http://service.govdelivery.com/docs/CAMENLO/CAMENLO_92/CAMENLO_92_20111205_050000_en.pdf
http://content.govdelivery.com/attachments/topic_files/CAMENLO/CAMENLO_92/2012/12/13/file_attachments/180718/121712%2B-%2BMenlo%2BGateway%2B-%2BAtt%2BD__180718.PDF

